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‘bifence ;. a construction of the act-which the court canhot ~ Scor
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think consistent with its spirit orletter. Naono.Loxs
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This court is, thereforg, of-opinion, that the circuit \ <’
court erred in directing the jury that,. under the circum-
stances stated, the plaingiff below was entitled to his free-
"dom, and doth reverse thé‘judgment rendered by the
circuit cburt, and remand the cause for further pro-
ceedings. ’

Judgment reversed.

WISE v. WITHERS, Vhaz
‘Vx'r‘;;nm.

e m—

ERROR to the circuit court of the district of Co. A justiceof
lumbia, in an action of trespass vi et.armis, for enter- g: > t:ii'tx?'
- . erry . - . o
ing the plaintiff’s house, and taking awdy his geods. Columbia, is
Thedefendant-justiﬁedascollector of militia fines. The an officer of
plaintiff replied, thatat the time when, &c. he was one [\¢ gover-
of the United States justices.of the peace, for the Unitcdsm;;, .
tounty of Alexandria. - Thisrepljcation, upon a gene- andis exernpt
ral demurrer, was, by a majority of the court below, gmm militia
‘adjudgéd bad’; whereupon,-the plaintiff sued out a writ “.‘xfim cours
of. error, and the questions '‘madé on the argument martial has

were, not exclusive

R {gﬁsdicﬁonof

ey " e e . t tion,

1. Whether a justice of the peace, fot'the county of m‘a ?f:’ ﬁ:ﬂ:

Alexandria, was liable to do militia duty? and tence is nod
- - conclusive.

2. Whether an action of trespass will lie against the ng?:f:”:go?

officer who makes distress, for a fine assessed upon a lector of milie
justice of the péaceby a courtmartial ? iafines, sno
! ] P y . : distrains forg

. ss e . fine imnosed
C. Lee, forthe plaintiff in error. This case depends by a com

upon the act of ‘congress.of Mdrch 3d, 1803, entitled martial, upon
“an act, more effectually ta provide for'the organizg. j FF ok
tion of the militia of the district of Columbia,” vo/, 6, rolled in the

237, ’ militia, the
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The 6th section says, ¢ that the commanding officers
of companies, shall enrol every able bodied white male,
between the ages of eighteen and forty-five years, (ex-
cept such as are exempt from military duty, by the laws
of the United States) resident within his district.”

The act of congress of the 8tk of May, 1792, vol.
2,.p. 93, §2, exempts from militia duty, *“ The Vice-
President of the' United States ; the officers, judicial
and executive, of the government of the United States ;
the members of both houses of congress, and their re-
spective officets ; all custom-house officers, with their
clerks; all post-officers, and stage-drivers, who are
employed in the care and conveyance of the mail of the
post-office of the United States; all ferrymen, cm-
ployed at any ferry on the post-road ; all inspectors of
expoits ; all pilots ; all mariners actually employed in
the sea-service of any citizen or merchant within
the - United States ; and all persons who now are, or
may hereafter be, exempted by the laws of the respec-
tive states.” )

This act applies not only to such officers as then ex.
isted; butto all such as might thereafter be created,

If the plaintiff is an officer, judicial or executive, of
the government of the United States, he is exempted.

In Marbury’s case, ante, vol. 1, p. 168, this court de.
cided, that a justice of the peace, for the district of Co.
lumbia, was an officer, and that he became such as sdon
as the commission was signed, sealed, and ready to be
delivered. If the commission, thérefore, is a crite-
rion, to decide who is an officer, we are at 2 loss to con-

.ceive what objection can be taken.

The justices of the peace for the district of Columbia,
are appointed by the president of the United States, by
and with the advice and consent of the senate, and-are
commissioned by the president. Their powers and
duties are prescribed by thie act of congress, ¢ concern~
ing the district of Columbia, vol. 5, p. 271, § 11. Whe-
ther those powers are judicial or exccutive, or both,
s immaterial.
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. Sones, contra.

‘1. A justice of the peace, in the district of Columbia,
is not a judicial officer of the government of the United
States. :

By the act of congress, thése appointed for the coun-
ty of Alesandria, are to exercise the same powers
and duties as justices of the peace in Virginia. The ex~
pression in the act of 1792, “officers judicial of the
government of the_ United States,” means only the
judges of the supreme and inferior courts of the United
States. Justices of the peace in the states are not-consi-
dered as judicial officers. By the constitution of Mas-
sachusetts,, the judicial officers are to hold their offices
during good behaviour, and yet the commissions of
justices of the peace arelimited toseven years. So the
constitution of the United States says, that the judges,
both of the supreme and inferior courts, shall hold
their offices during good behaviour ; but by the act of
congress, the justices of the peace in the district of Co-
lumbia, are to hold their offices only for five years. These
justices, therefore, are either not judges, or the con-
stitution has, in this respect, been violated.. It is plain,
however, that congress did not consider then. as judges.
A sheriff sometimes acts as a judicial officer in holding
elections ; and some of the officers in the executive
departments, exercise judicial functions in many cases,
but they are not, therefore, judges. An act of con-
gress may give judicial powers to certain officers, but
they are not, therefore, judges. '

2. He is not an executive officer  of the government
of the United States.” ‘This description was intended,
by the act of 1792, to comprehend only the officers of
the superior departments, or those which strictly con-
stitute the government of the United States, in its li-
mited sepse. , This is to be inferred, because the act

oes on to enumerate by name, all the inferior officers
which it meant to exempt. Why enumerate,” if the
general ‘description comprehended the whole ?

3. ‘The circuit courtof the district of Columbia has
ot jurisdiction of this question. The questionvho is
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to be enrolled in the militia, and the agsessment of the
fines, are matters submitted exclusiyely to the courts
martial, which-are courts of peculiar and-extraordinary
jurisdiction, specially appointed for that purpose, by
the act of congress, vol. 6, p. 244, §8. The words
are, the - “ presiding "officer shall lay before the said
court (the battalion court of inquiry) all the delinquen-
cies as directed by law, whereupon, they shall proceed
to hear and determine.” Thete is no provision for re-
vising the decisions of those ¢ourts martials

They are final and concluSive, like those of an ecs
«clesiastical court, ora eourt of admiralty.

If they have jurisdiction, and especially if they have
exclusive'and final jurisdiction in the case, the officer
who executes their orders is justified. He cannot be
considered as a trespasser.

C. Lee, in reply. There can be no doubt but the
plaintiff is an officer. There can be as little that he is
an officer judicial or executive, or both; and if he is
not an officer of the government of the United States,
he is not the officer of any other government. There
is no distinction between an officer of the United States,
and an officer of the government of the United States.
An officer appointed by the president of the United
States, to an office created by a law of the United
States, and exercising his authority in the name of the
United States, must be as much an officer of the go«
vernment of the United states, 4s any other officer in
the United States,

The reason of enumerating other officers by name,
was, because it might, perhaps, be doubted, whether
they woulc come under the general description of of-
ficers judicial and executive.

As to the jurisdiction. of the circuit court. A li«
mijted power given to certain tribunals, not extending
‘to all persons, cannot controul the general jurisdiction
given to that court. ’

Whenever a peculiar limited jurisdiction is given
to certain persons, and they exceed, it, not only their
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officers, but they themselves are liable to an action.
“Fhey areall subject to the general law of the land. If
this were not the case, and a court martial should com-
pela man of ‘more than forty-five years of age, forex-
ample, to perform militia duty, and continue to fine
him from time tatime, there would be no redress.

The court martial in the ptesent case, had no juris.
diction over the perron of the plaintiff. He was ex-
empt, and, therefore, they could delegate no authority
to their officer, '

February 19.

Marsrarr, Ch. J. delivered the opinion of the
eourt. B

In this case two points have been made by the
plaintiff in error.

- 1st. That a justice of the peace, in the district of
Columbia, is, by the laws of the United States, ex-
empt from militia duty.

2d. That an action of trespass lies agairist the officer
whio makes distress, in order to satisfy a fine assessed
upon a justice of the peace, bya court-martial.

1. Isa justice of the peace exempt from militia duty ?

-The militia law of the district refers to the general
law of the United States, and adopts the enumeration
there made, of persons who have this privilege. That
enumeration commences-with ¢ the Vice-President of
the United States, and the officers judicial and execu.
tive of the government of the United States,”

Itis contended by the plaintiff, and denied by the
defendant, that a justice of the peace, within the dis-
trict, is either a judicial or an éxecutive officer of the

.government,.in the senze in which those terms are
ysed in the law, i
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. It has.been décided in this conrt, thata:justice of the
peace-is an officer ; nor can-it be conceived, that the
affirmative of this proposition, was it now undecided;
could be-controverted. Under. the sanction of & law,
he is.appointed, by the president, by and with the
advice and consént of the senate, and receives his
commission from the president. We know not by
what terms an officer-can-be defined, which would not
embrace this description of persons. If he is an offi-
cer, he.must be an officer under the government of the
United States. Deriving all his authority from the
legislature and president of the United States, he cer-
tainly is not the officer of anv other government.

. "But it is- contended, that he is not an officer in the
sense of the militia law ; that the meaning of the words
¢ judicial and executive officers of the government,”
must be restricted to the officers immediately employed
m thé high judicial and executive departments ; and,
in support of this construction, the particular enume-
ration. which follows those words, 1s relied on; an
enumeration which, it is said, would'have been useless,
had the legislature used the words in the extended
sense contended for by the plaintiff. A distinction has
also been attempted between ah officer 6f the United
States, and an officer of the government of the United
States, confining the latter more especially to those
officers who are considered as belonging to the high
departments ; but, in this distinction, there does not
appear to the court to be a solid difference. They are
terms which may be used indifferently to express the
same idea., '

. If a justice,of the peace is'an officer of the government,
of the United States, he must. be either a judicial or
an executive officer. ', In fact, his powets, as defined
by law, seem partly judicial, and partly executive.
He is, then, within the letter of the exemption, and of
conrse.must be considered as comprehended within its *
proper onstructign,.unless there-be something in the
act which requires a contrary interpretation. The
enumeration which follows this general description of
officers, is urged as furnishing the guide which shall
lead us to the more limited construction, But to this
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argument, it has very properly been answered, by the
counsel for the plaintiff, that the long enumeratioh of
characters exempted from militia duty which follows,
presents only one description of persons ; custom-house
officers, and those who hold a commission from the Pre-
sident, or are appointed by him ; and of these, by far
the greater number do nothold such commission. The
argument, therefore, not being §upPorted by the fact,
is inapplicable-to the case. :

The law furnishing no justification for a departure
from the plain and obvious import of the words, the
court must, in conformity with that import, declare
that 2 justice of the peace, within the district of Co-
l(;lmbia, is exempt from the performance of' militia

uty.

It follows, from this opinion, that a court martial has
no jurisdiction over a justice of the peace, as a militia,
man; he could never be legally enrolled: and itis a
principle, that a decision of such a tribunal, in a case
clearly without its jurisdiction, cannat protect the offir
cer who executes it, The court and the officer are all
trespassers.

The judgment is reversed, and the cause remanded
for further praceedings.

THE UNITED STATES v, GRUNDY AND
THORNBURGH.

—————

ERROR to the circuit court of the United States, for
the district of Baltimore, in an action for money had and
received for the use of the United States, by the defend-
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ants, as assignees of Aquila Brown, jun. a bankrapt; it gress of Dec.
being money received by, the defendants for the sale of 31, 1792,

the ship Anthony Mangin, which ship the United States

alleged was forfeited to them by reason that Brown, in
Vol. II1. Xx

which de-
clares, that if
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